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SANITARY LEGISLATION. 



COURT DECISIONS. 



CALIFORNIA DISTRICT COURT OF APPEAL, FIRST DISTRICT. 

Milk — Unregistered Dairy — Customer Required to Pay for Milk Although Dairy 

Was Not Registered. 

Ltjchini v. Rotrx et al. (Feb. 24, 1916.) 

Under the California law requiring the registration of dairies with the State authorities, a customer can 
not refuse to pay for milk furnished because the dairy is not registered. 

A California aw required the registration of dairies. The defendant purchased milk from an unregistered 
dairy and refused to pay for it on the ground that the sale of milk from such a dairy was unlawful. 
The court held that the only penalty provided by the law for failure to register was fine or imprison- 
ment: that the law did not make the sale of milk from an unregistered dairy unlawful; and that the 
milk must be paid for. 

|157 Pacific Reporter, 554.] 

Kerrigan, J.: This action was brought by plaintiff, who was a dairyman, upon 
two causes of action for the recovery of the sum of $1,609.55. The first was for the sum 
of $1,339.49 upon an account stated, and was based upon the sale of milk, wood, 
horses, hogs, and hay. The second was for milk delivered to the defendants by plain- 
tiff at an agreed price of $270.06. 

Defendants, who were cheese manufacturers, in answer to the first cause of action, 
denied that an account was ever stated or that they ever promised to pay the plaintiff 
any balance due, and further denied that there was due from them any sum whatever 
upon the second cause of action. As a separate and distinct defense to both counts 
defendants alleged that the plaintiff had no legal capacity to sue upon or maintain 
the alleged cause of action, for the reason that he had failed to comply with the pro- 
visions of sections 6 and 16 of the so-called dairy act, requiring those engaged in the 
dairy business to register as provided by the act, and that the sales, in so far as the milk 
was concerned, were wrongful within the meaning of the act, and that no recovery 
could be had therefor. 

The court found that the milk respecting which an account was stated was not 
adulterated, and that the sale was not wrongful within the meaning of the act, and 
rendered judgment in favor of the plaintiff and against defendants in the sum of 
$1,339.49, the full amount alleged to be due upon the account stated. It further 
decreed that plaintiff take nothing upon his second cause of action. Defendants 
appeal from such judgment, and from the order denying a new trial. 

The main contention upon which the defendants rely for the reversal of the judg- 
ment and order is that plaintiff is not entitled to recover the amount of the account 
stated, for the reason that he did not register his dairy with the State dairy bureau as 
provided by the dairy act (Stats. 1911, p. 959). The sections involved as a defense 
are as follows: 

Sec. 6. Every person, firm, or corporation, operating any dairy, where more than four cows are milked, 
and every creamery, cheese factory, receiving station, skimming station, ice cream or ice milk manu- 
facture, or milk condensary, shall on or before the 1st day of November of each year, cause to be regis- 
tered with the secretary of the State dairy bureau a statement showing the full name and address o: such 
person, firm, or corporation so operating the same, and also the full name and address of the owner or 
owners of the business so being operated, in case the person operating the same is not the owner, together 
with a statement of the class of such business carried on by such person or corporation, and the num- 
ber of cows then being milked, in case of a dairy. 

(2523) 
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Sec. 16. No action can be maintained on account of any sale or other contract made in violation of, 
or with intent to violate, this act, by or through any person, who was knowingly a party to such wrongful 
sa'e or other contract. 

Sec. 29 Milk and the products of milk enumerated in this section shall be deemed adulterated within 
the meaning of this act if it or they shall not conform to the following definitions and standards: 

(1) Milk is the fresh, clean, lacteal secretion obtained by the complete milking of one or more healthy 
cows, properly led or lept, excluding that obtained within 15 days before and 5 days after calving, and 
contains not less than 3 per cent of milk fat, and not less tl an 8.5 per cent of solids, not fat. 

Sec. 41. Whoeer shall violateanyoftheprovisionsofthisactotl.erthansections9to35,bothinclusive, 
and section 3? (the punishment for which is provided in sections 39 and 40 hereof) shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished by a fine of not less than 110 nor more 
than f 200, or by imprisonment in the county jail for a period of not less than * * * 100 days, or by both 
such fine and imprisonment. 

In addition to the above-enumerated sections there are provisions in the act pro- 
hibiting the sale of impure, unclean, or unwholesome milk, or milk produced in an 
insanitary dairy. An insanitary dairy is also defined at length. Other provisions 
of the act deal with the manufactured products of milk, their preparation for the 
market, the character of packages in which they may be offered for sale, and the 
labels that may be placed thereon. Still other provisions of the act require substitutes 
for butter and cheese to be branded. In short, the act contains comprehensive regu- 
lations having to do with the production of milk, its sale, the manufacture of products 
therefrom, and their method of marketing, and the sale to the public, the whole being 
designed to protect the public health and promote it3 well-being in so far as they 
depend upon the purity and wholesomeness of the important articles of consumption 
dealt with by the act. We also find in the act various sections similar to section 41, 
above set forth, making violations of the act misdemeanors, and affixing punishments 
to them in the shape of fines and terms of imprisonment of various amounts and dura- 
tions; and, finally, we have section 16 of the act, also set out above, providing that no 
action can be maintained dn account of any sale made in violation of the act. 

The contention of the appellants that the contract, in this case is void is hot based 
upon the character of the milk delivered, under it, but is squarely founded upon the 
fact that the plaintiff had not complied with section 6 of the statute, requiring regis- 
tration. So far as this branch of the appellant's argument is concerned, the milk sold 
by the plaintiff might have been of the most wholesome character and unexcelled by 
any to be obtained anywhere; their contention simply is that, coming as it did from 
an unregistered dairy, a contract for its sale was a violation of the act. 

We are unable to agree with this contention. We find nowhere in the act any pro- 
hibition of the sale of milk from an unregistered dairy as such, if it is impure or un- 
wholesome or produced in an insanitary dairy, then its sale is prohibited along with 
that of milk of the same character produced in a redstered dairy, and a contract for its 
sale would come within the terms of section 16 of the act. The violation of the statute 
by the failure of the owner or operator of a dairy where more than four cows are milked 
to register is by section 41 thereof made a misdemeanor punishable by fine and im- 
prisonment; and nowhere in the statute is the sale of its products forbidden if pure and 
wholesome. The proposition that, if an act is prohibited by law, a contract for its 
performance is invalid, is undoubtedly correct; but in applying this principle to the 
case at bar the appellants are confounding plaintiff's failure to register (made a mis- 
demeanor and punishable as such) with the contract he entered into for the sale of his 
milk. They seek to draw the inference that because plaintiff was guilty of a misde- 
meanor in failing to comply with the terms of the act requiring registration a contract 
for the sale of his milk was a violation of the statute. We think no such inference 
can be drawn. A specific penalty is annexed to the failure to register by the owner or 
operator of a dairy of the character here involved, and this court can not by inference 
annex an additional punishment for such failure. The sale under consideration not 
being a violation of the act, the plaintiff was not inhibited from maintaining this action. 

The cases cited by the appellants on this question are not in point. In each case 
the sale itself was by the statute in terms made invalid, except in the case of Miller v. 
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Post (1 Allen (Mass.), 434), which was a case arising under a statute which made it a 
misdemeanor to use an unsealed can in the sale of milk. The court held that such an 
enactment was equivalent to making the sale of the milk itself in an unsealed can 

unlawful; but that case does not go to the extent claimed by the defendants. 

******* 

The appellants next urge that the court erred in failing to find upon material issues 
raised by the answer to the first cause of action. The issues referred to were raised by 
allegations of the amended answer to the effect: 

That the plaintiff had no legal capacity to sue, * * * in this: That the plaintiff has not complied 
with the provisions of sections 6 and 16 of an act of the legislature, etc. (reciting the statute under consider- 
ation), and that the sale of milk * * * was a wrongful sale within the meaning and In violation o- sec- 
tion 16 and section 20 and section 6 of an act of the legislature, etc. (reciting the same act). 

Finding 4 as made by the court is: 

That the sale of mi!k * * * was not a wrongful sale within the meaning or in violation o" section 10, 
or of section 29 or of section 6 or of any section whatever of tha-act o the legislature, etc. 

This finding was clearly intended to, and, we think, does, cover the issues now re- 
ferred to. 

******* 

For the reasons given, the judgment and order are affirmed. 
We.concur: Lennon, P. J.: Richards, J. 

TEXAS COURT OF CRIMINAL APPEALS. 

Prescribing Habit-Forming Drugs — Texas Law Construed — Not Unlawful to Pro- 
scribe Habit-Forming Drugs to Alleviate Pain or to Cure a Drag Habit. 

Fyke v. State. (Mar. 15, 1916.) 

A Texas law makes it unlawful for any practitioner of medicine to furnish to or 
prescribe for the use of any habitual user of habit-forming drugs any of the drugs 
enumerated in the law, "provided, however, that the provisions of this section shall 
not be construed to prevent any lawfully authorized practitioner, of medicine from 
prescribing in good faith for the use of any habitual user of narcotic drugs such sub- 
stances as he may deem necessary for the treatment of such habit." 

A physician prescribed morphine for a drug addict who was suffering from a painful 
disease, for the purpose of alleviating pain, and later he gave her morphine in dimin- 
ishing amounts while treating her for the drug habit. 

The physician was charged with violating the law. 

The evidence showed that the patient had gained in weight, the symptoms of her 
disease had nearly disappeared, and at the time of the trial she had entirely ceased 
the use of the habit-forming drugs. 

The physician was convicted in the lower court, but the court of criminal appeals 
held that he had not violated the statute. 

The court (Davidson, J.) said: 

****** 

(181 Southwestern Eeporter, 197.] 

"Appellant, as physician, administered the morphine for two purposes: First, to 
relieve her of her present suffering; and, second, to cure her of the habit. The evi- 
dence of the woman, Maud Smith, makes it apparent that he succeeded in both. 

"The statute was intended to prohibit the3e practitioners from administering 
those drugs to those who are addicted to the habit of using them for the purpose of 
continuing that habit. It does not interdict the administration of these drugs where 
it is necessary to alleviate pain or to cure the habit. Therefore, if the practitioner 
administers it to alleviate such pain, or uses it in good faith where the party is sick, 
or as a means of finally curing the habit, it is not within the statutory denunciation." 



